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RECOVMVENDED ORDER

Notice was given and on May 29-30, 2002, a final hearing
was held in this case. Authority for conducting the hearing is
set forth in Sections 120.569, 120.57(1), and 163.3184(9)(b),
Florida Statutes. The hearing was conducted at the Brevard
County Library, 219 Indian River Drive, Second Floor, Cocoa,
Florida, by Charles A Stanpelos, Adm nistrative Law Judge of

the Division of Adm nistrative Hearings.
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STATEMENT OF THE | SSUE

The general issue for determnation in this admnistrative
proceedi ng i s whether Ordinance No. 1266-2002, adopting
Amendnent 02-1 (Plan Anendnent) to the City of Rockl edge's
Conprehensive Plan, is not "in conpliance" within the neaning of
Section 163.3184(1)(b), Florida Statutes, as alleged in the
Petition for Adm nistrative Hearing, as anended.

PRELI M NARY STATEMENT

On February 6, 2002, the Cty of Rockledge (City) adopted

Amrendnent 02-1 by Ordi nance No. 1266- 2002, which anended the



City's Conprehensive Plan. The Plan Amendnent consists of a
Future Land Use Map (FLUM redesignation of approxinmately 9.16
acres fromPlanning District 8 to Planning District 5. The Plan
Amendnent al so anends the Gty's FLUE, Appendix A, Planning
District Quidelines, adding subparagraph 5. A to the text of
Planning District 5. (The City has eight existing planning
districts with "CGuidelines" which appear in Appendix Ato the
Future Land Use El enent (FLUE, Chapter 1.)

The Pl an Amendnent was forwarded to the Departnent of
Community Affairs (Departnment) and, on March 29, 2002, the
Departnment published a Notice of Intent, finding the Plan
Amendrent "in conpliance.”

On April 18, 2002, Petitioners, Shelly W Sutterfield,
WlliamE. Sutterfield, Becky Kosher, and Janes Kosher
(Petitioners) filed a Petition for Adm nistrative Hearing
(Petition) with the Departnent to chall enge the Pl an Anmendnent
pursuant to Section 163.3184, Florida Statutes. (The Petition
includes Petitioners' letter of April 18, 2002, to the
Depart ment addi ng paragraph e., an additional statenment of
ultimate fact.)

On April 23, 2002, the Departnent referred the Petition to
the Division of Adm nistrative Hearings (D vision) for the

assignment of an adm nistrative |aw j udge.



On April 26, 2002, the City filed a Notice of Demand for
Expedited Hearing pursuant to Section 163.3189(3)(a), Florida
St at ut es.

On April 26, 2002, the Departnent filed a Motion to Strike
the Petition. The Departnent noved to strike fromthe Petition
all references to zonings, rezonings, spot-zoning, spot planning
districts, developnent order, and proposed devel opnent. The
Departnent al so requested Petitioners to el aborate on their
al l egation on page 4, paragraph 5, of the Petition that "[t] he
City failed to provide proper notice as required by |aw. "

The City adopted the Departnent's Mdtion to Strike.

On April 29, 2002, Intervenor, Fountain Devel opnent, L.L.P.
(Fountain), filed a Petition for Leave to Intervene in this
adm ni strative proceedi ng, which was granted. Fountain also
filed a Notice of Demand for Expedited Hearing.

On May 3, 2002, the parties participated in a pre-hearing
conference by tel ephone. The parties agreed to have the nmatter
set for final hearing for May 29-30, 2002, and, accordingly, an
Amended Notice of Hearing was entered on May 6, 2002, advising
of the date, tine, and |l ocation of the final hearing.

On May 8, 2002, Petitioners filed a response to the Mtions

to Stri ke.



On May 15, 2002, the undersigned considered oral argunent
on the Motions to Strike and the Response and granted the
Motions to Strike, concluding that

[c]onsideration of these concepts are outside
the scope of this proceeding. However, this
ruling is without prejudice to Petitioners
bei ng afforded the opportunity to argue

whet her case law interpreting these concepts
shoul d have a bearing on the determ nation of
whet her the proposed Plan Arendnent is "in
conpl i ance” pursuant to the applicable

provi sions of Chapter 163, Florida Statutes,
and Rule 9J-5, Florida Adm nistrative Code.
Further, this ruling does not preclude
Petitioners fromoffering rel evant and
material "data" which was in existence at the
time the Gty approved the Plan Amendnent.

Al so, this ruling does not prohibit
Petitioners fromoffering rel evant and

mat eri al evi dence regarding historical facts
related to other related actions taken by the
Cty.

Order May 15, 2002 (citation onmtted). The undersigned deferred
ruling regardi ng whether the "notice" issues raised in the
Petition should be considered in this proceeding. The "notice"
i ssues have been considered and deci ded adversely to
Petitioners. See Conclusions of Law 100-104. Petitioners were
al so authorized to file an amended petition on or before My 20,
2002.

On May 20, 2002, Petitioners filed an Amendnent to Petition
Regar di ng Textural Anendnent.

On May 27, 2002, Petitioners filed a Motion to Amend their

Petition to include reference to Rule 9J-11, Florida



Admi ni strative Code. A hearing on the Mtion to Anend was hel d
at the outset of the final hearing on this matter. After
heari ng argunent, the Mdtion to Anend regardi ng the requested
addition of Rule 9J-11, Florida Adm nistrative Code, was deni ed.

On May 28, 2002, the Departnent filed a Pre-Hearing
Stipul ation, which was |later joined by the Cty.

During the final hearing, Petitioners called the foll ow ng
W t nesses: Donald Robert Giffin, the City's Director of
Pl anning and Grants; Roger A. W/l burn, one of the Departnent's
comunity program adm ni strators and planni ng experts; Shelly W
Sutterfield and Becky Kosher, original Petitioners; and Henry P.
Iler, a qualified expert in |land use planning and conprehensive
pl anning. Petitioners' Exhibits 1 through 12 were admtted into
evi dence.

The Departnent called Roger A. WIburn, who was qualified
as an expert in conprehensive planning and | and use pl anni ng.
The Departnent's Exhibits 1 through 10 were admitted into
evi dence.

The City called the follow ng witnesses: Betsi B. Mist,
City Cerk; Rochelle W Lawandales, A 1.C P., of Lawandal es
Pl anning Affiliates, who was qualified as an expert in |and use
pl anni ng and conprehensi ve pl anni ng; and Janes P. MKnight, Gty
Manager. The City's Exhibits 1 (conposite of photographs)

through 4 were adm tted into evi dence.



There were also four joint exhibits 1 through 4 adnmitted
into evidence.

Fountai n cross-exam ned w tnesses, but called no w tnesses
and offered no exhibits.

After the evidence was received, the parties agreed to
submt their proposed reconmended orders and nenoranda of | aw
30 days after the transcript of hearing was filed with the
Division. The five-volunme transcript of the final hearing was
filed wwth the Division on June 24, 2002. Petitioners submtted
a Proposed Recomrended Order, a Menorandum of Law, and a Motion
for Reconsideration, requesting that the undersigned permt
Petitioners to subnmit a supplenental proposed reconmended order
addressing t he concepts of spot zoning and spot planning as they
may relate to the facts of this case. The Mdtion was granted in
part and Petitioners were permtted to and did file a
suppl ement al proposed recomended order on August 5, 2002.
Respondents and Fountain were permtted to file suppl enental
proposed reconmended orders and responses.

The Departnent filed a Proposed Recormended Order and a
Suppl enent to Proposed Recommended O der.

The City also filed a Proposed Recormended Order, adopting
the Departnent's Proposed Recommended Order, and a Menorandum of

Law, and also filed a Supplenment to Proposed Recomrended Order.



The Departnent adopted the City's Menorandum of Law. Fountain
adopted the Departnment's and City's post-hearing submttals.

All of the parties' post-hearing submttals have been
considered in preparing this Reconmended Order.

FI NDI NGS OF FACT

The Parties

1. Petitioners, Shelly W Sutterfield, WIIliamE.
Sutterfield, Becky Kosher, and Janes Kosher, are residents of
the City, who reside within Pine Cove Subdivision, which is east
of Fountain's property. This subdivision is located in the
City's Planning District 8.

2. M. Sutterfield stated that Petitioners want "to
mai ntain the integrity of [their] planning district as | ow and
medi umdensity in [their] neighborhood.” M. Sutterfield also
believed that the Plan Anendnent "wi Il add a high-density
residential close to -- in close proximty to [their]
nei ghbor hood” and that "it will set a precedent for others to do
the sane thing." M. Kosher agreed.

3. Petitioners appeared at nost, if not all, of the |oca
governnent public hearings held regarding consideration of the
Pl an Amendnent | eading up to and including the adoption of
Ordi nance No. 1266-2002 by the City. Petitioners opposed the
Pl an Anendnment during each hearing. See al so Findings of

Fact 35-40.



4. The Departnent is the state | and pl anni ng agency
responsi ble for review ng | ocal government conprehensive plans
and pl an anendnents pursuant to Chapter 163, Part |1, Florida
Statutes (Act). This includes review of the proposed Pl an
Amendnent adopted by the City, and a determ nation of whet her
t he proposed Plan Anendnent is "in conpliance” with the Act. In
this case, the Departnent reviewed the Plan Anendnment subm tted
by the City and determned that it was "in conpliance"” with the
Act .

5. The City is the oldest incorporated municipality in
Brevard County. The City is |located on the shoreline of the
I ndi an Ri ver Lagoon south of the Cty of Cocoa and north of Palm
Shores and Mel bourne. The City is approxi mtely 10 square mles
with a popul ation of 20,174 as of 2000.

6. The City is primarily a residential community, although
it has sone light, clean industry as well as a variety of
commerci al centers and institutional facilities, including a
hospital, four public and three private schools, and churches of
vari ous denom nati ons.

7. The City has adopted a Conprehensive Plan and a FLUM
whi ch was anended | ast on July 19, 2000, excluding the Plan
Amendnent at issue in this case.

8. The City is divided into eight planning districts as

reflected on the CGty's FLUM and in the text to the FLUE



Chapter 1, Appendix A, Planning District CGuidelines, of the
Conpr ehensi ve Pl an.

9. On May 19, 1999, the Cty adopted its Eval uation and
Appr ai sal Report (EAR)-based anendnents to its Conprehensive
Pl an pursuant to Ordi nance No. 1182-99.

10. Fountain is incorporated under the laws of the State
of Florida and owns all the property (located within the Gty of
Rockl edge) that is the subject of the Plan Anendnent.

The Pl an Amendnent

11. On or about August 23, 2001, Fountain submtted an
application to the Cty, requesting the Plan Arendnent at issue
in this proceeding. First, Fountain requested a change to the
Cty's FLUM renoving their property fromPlanning D strict 8,
and placing it in Planning District 5. The property consists of
approximately 9.163 acres (site or subject property) and is
| ocat ed adjacent to the intersection of Huntington Lane, to the
east, and Eyster Boulevard, to the north. The property has pine
trees and open grass areas. The subject property has no
significant historical value and no environnmental concerns have
been raised. See Findings of Fact 50-68 for a nore conplete
description of the subject property in relation to existing,

surroundi ng | and uses.
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12. As noted in Fountain's application:

The applicant is proposing to build a high-
rise apartnent conplex and needs additi onal
density to neet the scal e of econony for the
project. The applicant al so believes that
with the FPL substation directly to the
south and the property to the west being a
large multi-famly apartnent project and the
property to the north allow ng
manufacturing[,] [i]t would nmake nore sense
for the property to be in Planning District
5, instead of Planning District 8  The
property to the east allows a mxture of

| owdensity residential and single-famly
residential .

13. In its application, Fountain clained that the maxi mum
al | owed devel opnent under the existing designation in the FLUM
for the property site is 96 residential dwelling units.
Petitioners dispute this nunber and claimthat the error is
mat eri al .

14. 1If the Plan Anendnent is approved, the nmaxi num
al | owabl e devel opnent under the proposed designation for the
siteis 118 dwelling units, i.e., 9.163 acres tines a proposed
maxi mum density of 13 dwelling units per acre. There is no
di spute regarding this nunber. To this end, Fountain indicated
that it "is willing to enter into a binding devel opnent
agreenent during the rezoning phase with the City to ensure
adequate buffering to adjoining properties, where needed, as

well as elimnate the possibility of the property to be used for

comer ci al or manufacturing purposes.” Fountain submitted a

11



draft agreenent to the City. However, no agreenent has been
signed by Fountain or the City.

15. The subject property (wthout the Pl an Anrendnent) is
| ocated in the northwest quadrant of Planning District 8.
Planning District 5 is located immediately north of the subject
property (across the street), and north of Eyster Boul evard,
whi ch runs east and west.

16. Planning District 5is located on the FLUM as a m xed-
use planning district.

17. The subject property, and the property to the west,
south and east, are located in Planning District 8, which is
desi gnated as nedi umdensity residential on the FLUM

18. As defined in the GCty's Conprehensive Plan, "[n]edium
density residential |and uses shall be at a density greater than
three (3) dwelling units per acre and not exceeding fourteen
(14) dwelling units per acre.”

19. As provided in the Conprehensive Plan "CGuidelines" for
Planning District 5, the density for Planning District 5 for a
new residential developnent "is limted to a maxi num of fourteen

(14.0) dwelling units per acre. Wth respect to Pl anning

District 8 the "CGuidelines" provide that the

[ M axi mum density all owed shall not exceed
five (5) dwelling units per acre, current
multi-famly zoning districts shall be
limted to existing densities. Any proposed
zoning district changes shall be Ilimted to

12



a maxi mum of five (5) dwelling units per
acre. Undevel oped areas west of Fiske

Boul evard wi Il be encouraged to be devel oped
with a maxi numof three (3) dwelling units
per acre in order to protect the natural
character of the |and.

20. In addition to requesting a change in the FLUM
designation for the site, fromPlanning District 8 to Planning
District 5, Fountain also proposed, and the City ultimately
adopted, a textural Plan Anendnment to the Planning District 5
"Qui del i nes," including paragraph 5. A, which provides:

Those areas |ocated on the west side of

Hunti ngton Lane and south of Eyster

Boul evard and north of the Florida Power and
Li ght sub-station, may devel op residenti al
at a maxi mumof thirteen (13.0) dwelling
units per acre (appropriate zoning districts
i nclude R2ZA, R3, TH). No princi pal
structure shall be constructed within 225
feet of the right-of-way of Huntington to a
di stance of 425 feet fromthe south boundary
of the described property, and not cl oser
than 50 feet to Huntington Lane beyond the
425 feet. O her conditions include the
submttal of a binding site plan, building
height limted to a maxi num of 38 feet;

decel eration |lane to any point of ingress
and egress, traffic calmng techniques wll
be used at entrances, and sidewal k al ong
Hunti ngton Lane for the entire |l ength of the

property.

21. Paragraph 5. A was adopted as a site-specific addition
within the Planning District 5 "Guidelines."” Petitioners claim
that this provision, when read with other provisions discussed
in Planning District 5, allows Fountain to devel op authorized

| and uses on the subject property, other than the devel opnent of

13



only residential dwelling units. Wen read inits entirety, and
based on the weight of the evidence, the text Plan Amendnment
aut hori zes only residential dwelling units and no other | and
use. The inclusion of only residential zoning districts and the
cl ear | anguage that the property nay be devel oped "at a nmaxi mum
of thirteen (13.0) dwelling units per acre" bolster this
findi ng.

22. Further, it is not uncommon for |ocal governments to
i nclude various restrictions, such as nmaxi mum hei ght
restrictions and setback requirenents, in plan amendnents.
These restrictions are not considered | and devel opnent
regul ations within the context of the Conprehensive Plan.
Rat her, they are plan policies which define the paranmeters for
future devel opment within the planning districts, including
Pl anning District 5.

23. There is a body of "land devel opnent regul ati ons”
whi ch are intended to inplenment conprehensive plans and are
subj ect to independent scrutiny. See, e.g., Section 163. 3202,
Florida Statutes. However, the restrictions noted in the Plan
Amendnent are not | and devel opnent regul ations within the
context of this "in conpliance" review proceedi ng.

24. Donald Robert Giffin of the City prepared a report
consisting of two pages. Prior to preparing the report, M.

Giffin reviewed the properties surrounding the subject property

14



and al so anal yzed the potential inpacts of the Plan Arendment on
roads, sewer, and water, for exanple. |In analyzing paragraph
5.A., Gty staff also considered in part setbacks and reducing
the zoning on the site to ensure conpatibility. The staff
report includes input fromGCty departnent heads, the Cty
Manager, and other staff. Staff recommended approval.
25. Staff indicated that the change in the residential

| and use classification for the approximate 9.163 acres woul d be
consistent with the Gty's allocation percentages inits
Conpr ehensive Plan. (The "need" for this Plan Arendnment is not
at issue in this proceeding.) Staff further noted:

It would be staff's opinion that if the

Brevard County encl ave: (east of Fiske

Blvd.; north of Howard Bl vd. and south of

Eyster Blvd.) was annexed into the city it

woul d probably be put into Planning District

5, since it has a conbination of m xed | and

uses. In addition, those properties

imrediately to the west of the subject

property are identified as Wodhaven

Apartnments (799 Eyster Blvd.) a nulti-famly
conpl ex and the BCARC G oup Hone (951 Eyster

Blvd.) a nulti-famly conplex. Imrediately
to the south of the subject property is an
FPL el ectrical substation. |Imedi ately east

of the subject property is Huntington Lane,
a 50-foot road right-of-way, and property
zoned either R-2A or R-2 on the east side of
Huntington Lane. Immediately to the north
of the subject property is Eyster Boul evard,
a 100-foot-right-of-way and vacant M1

i ndustrial property. At the eastern

term nus of Howard Boul evard, Florida Power
and Light has a 100-foot w de easenent,
where power lines are currently in place.
The easenment |imts the additional expansion

15



of buildings into this 100-foot area. The
property on the east end of Pine Cove, has a
m xture residential and commerci al uses

adj acent to it, as part of Planning District
5.

I f this Conprehensive Plan Amendnent is
approved to allow the proposed change into
Planning District 5, staff would recommend

t hat when the property goes for rezoning,
based on conpatibility and consi stency

i ssues, that only residential |and uses be
all owed on the 9.163 acres. |In addition, if
t he Anmendnent is approved, it should be
suggested to the Cty Council that the area
bet ween Howar d Boul evard and FPL Easenent to
t he Sout h; Fiske Boulevard to the west;

Hunti ngt on Lane to the East; be incorporated
into Planning District 5 at a future date.
The Applicant does not have control over any
ot her property beyond the 9.163 acres, noted
in the application.

26. Fountain's planner, Rochelle W Lawandal es, prepared a
pl anni ng report dated Cctober 2001. This docunent was submtted
to the Gty for its consideration. This planning report
provi des technical information to support the proposed textural
addition to the "Cuidelines" (5. .A ) for Planning District 5 and
change to the FLUM

27. M. Lawandal es descri bes the subject property,

i ncluding the existing density for the approxi mate 9. 163 acre
site, as follows: "Approximately 6 acres [of the 9.163 acres]
are zoned R3 with a density of 13 units per acre. The

remai ni ng approxi mate 3 acres are designated as R 2 and R 2A.

R-2A is nediumdensity nulti-famly district allowing up to 8

16



units per acre and the R2 allows up to 5 units per acre.”
(enmphasi s added.) (In 2001, the Cty approved a rezoning
request for the six-acre parcel, changing the zoning from R 2A
to R-3. According to the Conprehensive Plan, an R-3 designation
aut hori zes a maxi numdensity of 14 units per acre, not 13. It
is uncertain why Ms. Lawandal es used 13 units per acre.)

28. The nmultiplication of approximte 9.163 acres tines
the noted (by Ms. Lawandal es) densities per acre, yields a
specific density of 96 residential units, which is the sane
nunber used in item 19 of Fountain's application.

29. Wen this nunber (96) is subtracted fromthe maxi num
al | owabl e devel opnent under the proposed designation (Plan
Amendnent) for the subject property, i.e., 118 units (9.163 X
13), the difference is 22, which purports to be the nunber of
additional units which would be authorized if the proposed Pl an
Amendrent is approved. Petitioners assert this nunber is
incorrect and the record supports Petitioners' position in part.

30. Prior to the EAR based anendnents to the City's
Conpr ehensi ve Plan adopted in 1999, it appears that the zoning
for the approximate north six acres of the subject property was
R-2A, with a density of eight units per acre, which yields 48
units. The density for one acre was R-2A, which yields an
addi tional eight units per acre. The remaining two acres were

assigned a designation of R-2, which yields a density of five
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units per acre, or ten total units per acre for the two acres.
When added together, the approximate 9. 163-acre parcel yields a
maxi mum al | owabl e devel opment for the subject property, pre-EAR-

based anendnent, of 66 units per acre, not 96 units per acre.

This neans that the maxi nrum al | owabl e addi ti onal devel opnent on
t he subject property under the existing |land use designati on,
within the Planning District 8 pre-EAR-based anendnents is 52,
or 118 mnus 66, not 22.

31. Petitioners claimthat the post- EAR based anendnent
zoning would allow five units per acre for the north six acres
or approximately 31 units. (Presumably, this is based on
Petitioners' contention that the density authorized for Pl anning
District 8 for "post-EAR based anendnent zoning" is five
dwel l'ing units per acre based on the follow ng Planning D strict
8 statenent regarding density: "Mxinmumdensity all owed shall
not exceed five (5) dwelling units per acre, current nulti -
famly zoning districts shall be limted to existing
densities.”) The zoning for the renaining three acres renai ned
the sanme, which yields 18 units, for a total of 49 units, which
woul d be all owed on the subject property w thout the Plan
Amendnent. According to Petitioners, this nmeans that the Pl an
Amendnent wi Il authorize an additional 69 units, i.e., 118 m nus

49, not the 22 units disclosed by Fountai n.
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32. Fountain's representation that approval of the Plan
Amendnment woul d yield only an additional 22 dwelling units on
the subject property was carried over to the Departnent's two
(2) staff anal yses, which were prepared in response to the
proposed Plan Anmendnent. See Finding of Fact 43.

33. Wiether this revel ati on woul d have changed the City's,
or the Departnment's, decisions is unknown, although the Gty
Council and the Departnment were advised that the Plan Arendnent
aut hori zed a maxi mum of 118 units.

34. It is persuasive that the Departnment, in assessing
whet her the Plan Anendnent is "in conpliance,"” in part,
considered the total maxi mumtheoretical density, or 118
residential dwelling units, which may be authorized by the Pl an
Amendnent on the subject property. Inportantly, the maximm
density of the proposed |land use is expressly stated in the
textural Plan Anendnent, which was approved by the Cty, and
found to be "in conpliance" by the Departnent.

Local Governnent Hearings Regardi ng the Pl an Arendnent

35. On Septenber 17, 2001, the G tizen's Advisory
Committee (Conmttee) net to consider the Plan Arendnent. The
m nutes reflect that the staff report nentioned in Finding of
Fact 25 was presented to the Commttee; that the Conmttee had
several questions, which are noted in the mnutes along with the

responses; that Fountain gave a brief presentation using M.
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Lawandal es' pl anni ng docunent referred to herein; and that
several residents, including Ms. Kosher and Ms. Sutterfield,
spoke in opposition. A notion to approve the request failed by
a vote of four to two.

36. On Cctober 2, 2001, the Pl anni ng Conm ssion
(Conmmi ssion) met to consider the proposed Plan Anendnent.
Fountain presented its position. (The Comm ssion is the |and
pl anni ng agency for the Cty.) M. Lawandal es al so gave a
present ati on on behal f of Fountain. Several persons who are
identified as having Cocoa and Rockl edge addresses, appeared
before the Comm ssion. Wile sone persons from Cocoa and
Rockl edge favored the proposal, the majority of the persons with
Rockl edge addresses opposed the project. M. MKnight, the Gty
Manager, stated that the hearing before the Comm ssion "did not
requi re advertisenent in the newspaper, as previously done;
therefore, this too, was not an issue of concern, but that the
property had been posted and all property owners within 500 feet
were mailed a notice." M. Kosher and Ms. Sutterfield opposed
the Plan Amendnent. The Conmi ssion unani nously approved the
Pl an Anendnent .

37. On Cctober 17, 2001, the Gty Council conducted a
public hearing "to consider the request for Conprehensive Pl an
Amendnent and cause the scheduling of a Transmittal Hearing."

Ms. Kosher, Ms. Sutterfield and others opposed the Plan
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Amendrment. O hers supported the request. |In response to
concerns raised by Ms. Sutterfield regarding advertisenents for
this neeting and the Planni ng Conm ssion neeting on Cctober 2,
Cty Manager MKni ght responded that a newspaper adverti senent
is not required until the Transmttal Hearing. By unani nous
vote, a notion to authorize a public hearing before the

Comm ssi on on Novenber 6, 2001, and a transmttal hearing before
the City Council on Novenber 7, 2001, was passed.

38. On Novenber 1, 2001, the City had published a "Notice
of Change of Land Use" in "Florida Today," a newspaper of
general circulation, published in Brevard County. This "Notice"
advi sed the public of hearings to be held on Novenber 6, 2001,
before the Pl anning Comm ssion and on Novenber 7, 2001, before
the Gty Council. M. Sutterfield received notice of the
transmittal hearings by U.S. Mail prior to the hearings.?!

39. On Novenber 6, 2001, the Commi ssion nmet once again to
consider the Plan Amendnment. The m nutes of this public hearing
reflect that "this was a transnittal public hearing."” Loca
residents, including Ms. Kosher and Ms. Sutterfield, voiced
their opposition to the Plan Amendnent. The Conm ssion voted in
favor of the Plan Amendnent by a vote of six to one.

40. On Novenber 7, 2001, the Cty Council net to consider
the Plan Arendnent. This transmttal hearing was held six days,

not seven days, after the notice was published. Once again M.
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Kosher and Ms. Sutterfield opposed the Plan Amendnent al ong with
two ot her persons giving a Rockledge address. By unani nous
vote, the Gty Council approved a notion to authorize
transmttal of the Plan Amendnent to the Departnment. This was
the first of two transmttal hearings conducted by the Cty.
The second was conducted on February 6, 2002, after tinely
noti ce was advertised. On February 6, 2002, the City adopted
Ordi nance No. 1266-2002, incorporating the Plan Amendnent.

Noti ce

41. The City did not conply with the seven-day adverti sing
requi renent set forth in Section 163.3184(15)(b)1., Florida
Statutes. See Conclusions of Law 101-102. It is concluded,
however, that the "due public notice" procedures set forth in
the CGity's Land Devel opnent Code do not apply. See Concl usion
of Law 101. This is not fatal. M. Sutterfield and Ms. Kosher
attended the Novenber 6 and 7, 2001, transmittal hearings, as
wel | as other hearings, both before and after these transmttal
hearings, furnishing the Gty with their comments and objections
at each hearing. Also, Ms. Sutterfield received notice of the
transmttal hearings by U S. Mil prior to the hearings. M.
Kosher has been involved with this matter since Novenber of
1999. Petitioners have shown no prejudice arising out of the
City's non-conpliance with the advertising/notice requirenent

for the transmttal hearings.
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The Departnent's Review of the Plan Anendnent

42. On Novenber 15, 2001, the Departnent received the
City's letter of transmttal with supporting docunentation,
i ncluding the proposed Plan Amendnent. By Menorandum dat ed
January 4, 2002, the Departnent "[s]taff has identified no
potential objections or cooments with the proposed amendnents.”
Wth respect to the textural Plan Amendnent to Pl anning D strict
Policy 5. A, the Departnent staff stated: "The addition of this
policy to Planning District 5 1limts the potential growmh of the
parcel to 13 dwelling units per acre fromthe 14 now allowed in
the Planning District. This is consistent with District 5 M xed
Use and Medium Density Residential Land Uses. Additionally the
| ower dwelling unit concentration in conbination with the
specific building set back regulations will work to buffer
District 8 fromthe non-residential land uses in District 5."
43. Wth respect to noving the approximte 9.163 acres

subj ect property fromPlanning District 8 to Planning
District 5 the Departnment staff noted:

Moving the tract of land from Pl anni ng

District 8 to Planning District 5 will allow

for an additional 22 dwelling units to be

devel oped on the land. The applicant is

willing to enter into a binding devel opnent

agreenent during the rezoning phase with the

City to ensure adequate buffering to

adj oi ning properties, as well as elimnating

the possibility of the property being used
for conmercial or manufacturing purposes.
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The anal ysis of existing public facilities
provi ded shows the infrastructure is
adequate to support the additional 22

dwel ling units the proposed | and use change
would allow. The site is not hone to any
significant historic resources nor is it
home to any endangered, threatened or
speci es of special concern.

44. The Departnent did not receive any negative coments
fromthe Florida Departnment of Transportation, the Florida
Departnent of State, the Florida Departnent of Environnental
Protection, or the East Central Florida Regional Planning
Council. The Departnent received several letters fromcitizens,
objecting to the proposed Pl an Anmendnent and summari zed them as
follows: "The residents state the high density residenti al
devel opnent woul d be inconpatible with the existing | ow density
resi denti al nei ghborhood. The residents opposing the anendnent
state it is spot zoning and wll set a negative precedent for
ot her devel opers. Several residents also nention the increase
intraffic and how this would inpact the safety of school
children. The residents question the ability of the existing
infrastructure wll [sic] be adequate to serve the increased
popul ation. They also nention the insufficient notice given for
t he LPA neeting."

45. On February 6, 2002, the City approved the Pl an

Amendnent during a public hearing and, thereafter, sent the

Depart ment Ordi nance No. 1266-2002, with supporting docunents.
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Notice of this public hearing was published in the January 24,
2002, edition of The Reporter, published weekly in Brevard
County, and a newspaper of general circulation.

46. On March 11, 2002, the Departnent staff conducted a
review of the Plan Anendnent in order to prepare its notice of
intent. The staff analysis reflects no comments or objections
fromthe Departnent with respect to the Plan Amendnent.

47. On March 29, 2002, the Departnent had published
"notice of its intent to find the Anmendnents to the
Conpr ehensive Plan for the Cty of Rockl edge adopted by
Ordi nance No. 1266-2002 on February 6, 2002, I N COVPLI ANCE,
pursuant to Sections 163.3184, 163.3187 and 163.3189, F.S."

48. Thereafter, Petitioners filed a tinely challenge to
the Departnment's Notice of Intent.

Petitioners' Challenges

49. Petitioners contend that the Plan Amendment is not "in
conpliance,” as defined in Chapter 163, Part Il, Florida

St atutes, because the Plan Anendnent is not supported by
adequate data and analysis; is not conpatible with surrounding

| and uses; and is inconsistent wwth the Gty's Conprehensive
Plan. Petitioners also argue that the Plan Amendnent approves

spot zoning or spot planning. Petitioners further contend that

the Gty did not conply with statutory and City notice
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requirements prior to its transmttal hearing and, as a result,
that the Plan Anmendnent is void ab initio.

Data and Anal ysi s

Description of the Subject Property and Surroundi ng Area

50. Fountain's property, approximately 9.163 acres, is
rectangul ar in shape and is bounded on the north by, and
directly abuts, Eyster Boulevard. This site is located in the
geographic center of the Cty.

51. Eyster Boul evard, abutting and to the north of the
site and between Fi ske Boul evard and Murrell Road, is a two-I|ane
urban col l ector road (between Fi ske Boul evard and Murrell Road),
with a right-of-way width of 100 feet, and with a current Level
of Service (LOS) of C, with a m ninum acceptable LOS of E
(There are no traffic/transportation-related i ssues raised in
this proceeding. Also, there is no evidence that the Plan
Amendrent wi Il cause any reduction or deficiencies in the LGS
for utilities.)

52. Across Eyster Boulevard to the north of the site and
extendi ng west from Huntington Lane in Planning District 5, are
i ndustrial uses, nobile hones, apartnent conpl exes, sone
commerci al uses and Kennedy M ddl e School

53. The subject property is bounded on the west by an
existing two-story, multi-fam |y devel opnent, devel oped to eight

units per acre, known as Wodhaven Apartnents. The devel opnent
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of these apartnents pre-dates the adopted EAR-based anmendnents.
The apartnments are located in Planning District 8 and w |l
continue to be located in Planning District 8 if the Plan
Amendnent i s approved.

54. The Brevard County Association for Retarded Persons
(BCARC), | ocated west of Wodhaven, is a group hone nmulti-famly
conplex also located in Planning District 8, which has been
devel oped at nore than 25 units per acre. Developnent of this
facility pre-dates the EAR based anmendnents.

55. A Brevard County enclave, consisting of a wide variety
of uses, including commercial and manufacturing, is |ocated east
al ong Eyster Boul evard and west to Fi ske Boul evard, and west of
the BCARC. This enclave does not have a | and use designation on
the FLUM (nor is it within Planning District 8) because it is
outside the jurisdiction of the Gty. (Objective 8.2 of the
Conpr ehensive Plan states in part: "Any proposed devel opnent
will be evaluated for its inpact on adjacent | ocal
governments. . . .")

56. The subject property is also bounded on the south by a
Fl ori da Power and Light (FPL) substation, wthin planning
District 8 which has a R-2 zoning classification, five units
per acre. There is a 100-foot FPL easenent which runs east and
west, directly south of the substation. This substation was in

exi stence at the tinme of the adoption of the EAR-based
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anmendnments. Al so, church property is |ocated south of the 100
f oot easenent.

57. The subject property is bounded on the east by, and
directly abuts, Huntington Lane. Huntington Lane runs
per pendi cul ar north and south of Eyster Boul evard. Huntington
Lane, south of Eyster Boul evard, which abuts the subject
property, apparently carries no designation in the Cty's
Conmpr ehensi ve Plan, and is considered to be a | ocal two-1ane
road. (Huntington Lane north of Eyster Boul evard is designated
by the City in its Conprehensive Plan as a |ocal road.) The
right-of-way width for Huntington Lane adjacent to and east of
t he subject property is 50 feet.

58. Imredi ately east of the site and adjacent to the
Hunti ngton Lane right-of-way, is vacant property of an
approxi mate depth of 175 feet. This vacant |land runs south to
north and then east, abutting Eyster Boul evard to the south.
For the nost part, this vacant | and has a density under the
Conpr ehensi ve Pl an of R-2A, which authorizes a density of eight
units per acre. There is also vacant land to the east of the
site and abutting the Huntington Lane right-of-way, which is due
south of the rectangul ar vacant |and, which has a density of R
2, which permts five units per acre. The single-famly
subdi vision (Pine Cove) is |located to the east of the vacant

| and which abuts Huntington Lane. Petitioners reside in this
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single-famly subdivision. (The maxi mum potential density for
t he subdivision allowed nmulti-famly residential units, with
ei ght units per acre. However, the devel oper opted to build
single-famly residential hones instead.)

59. The predom nant | and use character of Planning
District 8 is single-famly residential. This includes the
subdi vi sion where Petitioners reside.

60. The subject property has approxi mtely 900 feet of
frontage on Hunti ngton Lane.

61. The subject property is approximately 1,500 to 2,000
feet east of Fiske Boulevard, which is a roadway designated in
the City's Conprehensive Plan as a four-Ilane divided m nor
arterial. (It is contenplated that Eyster will ultimtely have
five lanes. There are also existing intersection inprovenents
at the corner of Huntington and Eyster.)

62. The subject property is approximtely one nmle west of
Murrell Road, which is a roadway designated in the Cty's
Conpr ehensive Plan as a four-lane divided mnor arterial. Both
Fi ske Boul evard and Murrell Road have a center turn |lane with no
i sl ands.

63. Prior to the proposed Plan Anendnent, all the property
within the Gty located south of and al ong Eyster Boul evard,
bet ween Fi ske Boul evard and Murrell Road, was included in

Planning District 8, except for the several parcels (referred to
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in this proceeding as "incursions") east of the subdivision,
abutting Murrell Road. Also, prior to the proposed Pl an
Amendnent, all of the property within the Gty |ocated north of
and al ong Eyster Boul evard, between Fi ske Boul evard and Murrel
Road, was included in Planning District 5.

64. The incursions along Miurrell Road are authorized by
the City in its Conprehensive Plan. The incursions are
contiguous to the residential dwellings and not separated by a
50 foot road right-of-way, as in the case of Huntington | ane.
However, these incursions are approximtely one mle fromthe
subj ect property and Petitioners' residences.

65. These incursion areas along Murrell Road allow for
Planning District 5 and Planning District 6 | and uses pursuant
to specific textural provisions set forth in the Conprehensive
Plan for each of these planning districts. These textural
provisions restrict Planning District 5 and Planning District 6
incursions in that area to a maxi rum depth of 630 feet west of
Murrell Road, as well as provide other limtations on the types
and intensities of developnent. (According to the Conprehensive
Plan, the first 300 feet of the 630 feet can be devel oped at 14
units per acre, and the next 330 feet at eight units per acre.
Al so, "[r]esidential uses may be allowed to | ocate on the west

side of Murrell Road to a depth of six hundred thirty (630)
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feet. Commercial uses nay also be allowed to a depth of three
hundred (300) feet.")

66. The provisions for Planning District 6 incursions west
of Murrell Road, as to densities and depth of devel opnent, are
the sane as those recited for Planning District 5 incursions on
the west side of Murrell Road. The Planning District 5 and
Planning District 6 incursions along Murrell Road predate the
EAR- based anendnents.

67. O her than the incursions along Murrell Road, there
have been no incursions of Planning District 5 into Pl anning
District 8 until the Plan Anmendnent.

68. The existing provisions covering Planning Districts 5
and 8 were the result of EAR-based anmendnents to the GCty's
Conpr ehensi ve Pl an adopted by the City in md-1999. H anning
District 8 was created by splitting the area froma then | arger
exi sting planning district.?

The G ty's Conprehensive Plan Planning Districts

69. In its Conprehensive Plan, the City created eight
pl anning districts. The boundaries and policies in the planning
districts are fluid. Planning District 8, in which the subject
property was | ocated prior to the proposed Pl an Anendnent, is
desi gnated as the Central Rockledge Area. The "Area (bjective"

of this planning district is

31



[t]o maintain and inprove this area as a | ow
and nediumdensity residential area and
insure that future devel opment will not
substantially alter or depreciate the

exi sting character of the area.

This planning district also authorizes, in part, the follow ng
types of |and uses:

1. Developnent within the district wll be
[imted primarily to single-famly detached
dwel lings and directly related | and uses
such as parks, schools, utilities, streets
and ot her such activities whose primary
purpose is to serve residents of the
district.

2. Limted comercial, professional, and
multi-famly residential uses wll be
considered in appropriate |ocations based on
severe conpatibility and consistency tests.
After due consideration by the city other
zoning district [sic] shall belimted to
exi sting use which range fromR2A, R 3, TH
P1, Cl1, to C2, which may be changed and
approved only if consistent with, and
conpatible to the intent or [sic] criteria
of this district.

70. The maxi num density allowed in Planning District 8
"shall not exceed five (5) dwelling units per acre, current
multi-famly zoning districts shall be [imted to existing
densities. Any proposed zoning district changes shall be
limted to a maxi numof five (5) dwelling units per acre.

Undevel oped areas west of Fiske Boulevard will be encouraged to
be devel oped with a maxi rumof three (3) dwelling units per acre

in order to protect the natural character of the land."
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71. Planning District 5 is designated as the Barton
Boul evard Area. The "Area Objective" for this planning district
IS

[t] o guide devel opnment in this area toward

t he establishment of a m xed-use area

consisting of highly intensive m xed uses

whil e maintaining conpatibility with

regi onal thoroughfares, |ocal roads,

muni ci pal systens, and adjacent |and uses.
In part, "[d]evelopnent in this district wall be limted to
retail trade, business and professional offices, nultiple famly
attached dwel lings, public and sem -public service, . . . and
ot her such activities that are conpatible with and support the
intent of this district.”

72. The density of new residential devel opnent in the
Planning District 5 "is limted to a maxi num of fourteen (14.0)
dwel ling units per acre. . . ." "Conpatibility" is discussed in
the Planning District 5 "CGuidelines" as foll ows:

7. Urban design guidelines shall be

devel oped whi ch address appropriate scal e,
materials, building orientation, signing,

| andscapi ng, detailing, and other physical
features within the district.

8. Adherence to the design guidelines shal
be required to insure orderly devel opnent of
the area and conpatibility of uses within and
adj acent to the district.

9. Adequate vegetation, constructed buffers
(fences, walls, berns, etc.) and/or open

space will be used between different |and
uses.
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Conpatibility, Suitability, and Urban Infil

73. The Plan Anmendnent proposes the devel opnent of a
maxi mum of 118 residential units, wth a maxi numdensity of 13
units per acre for the 9.163 acres. The site and the
surroundi ng property to the east, south, and west are desi gnated
as "nmediumdensity residential”™ |and uses on the FLUM
According to the Conprehensive Plan, a | ow density residenti al
land use is restricted to a "density not exceeding three (3)
dwel ling units per acre." A nediumdensity residential |and use
woul d include "a density greater than three (3) dwelling units
per acre and not exceeding fourteen (14) dwelling units per
acre." The site (as proposed) and the surroundi ng property are
within the paranmeters of these neasuring sticks, with the site
(as proposed) at the upper end and the apartnents (to the west)
and the subdivision (to the east), as devel oped, at the | ower
end of the density spectrum Yet both areas are within the
medi um density residential definition.

74. In reviewing the Plan Amendnent, the Depart nent
consi dered whet her the uses proposed in the Plan Amendnent in
Planning District 5 were conpatible with surroundi ng property,
i ncl udi ng the subdivision east of the site. |In support, M.
Wl burn testified in part: "W |ook at the surroundi ng area

based on internal conpatibility or conmpatibility in [sic] any

34



other internal policies they may have as far as the novenent or
restriction of a planning district."

75. \Whether a proposed | and use is conpatible with
surrounding | and uses is a question of degree, rather than bl ack
and white. To this end, the Departnent exam nes what the
conprehensive plan allows froma standpoi nt of maxi num proposed
density. On the other hand, the Departnment does not ignore the
reality as to actual buil d-out on surroundi ng property.

76. Consistency with the authorized | and uses in Pl anning

District 5 was al so considered. As noted by M. WIlburn, "in
this case Planning District 5 allows residential, industrial,
comercial. Comercial or heavy industrial mght be

i nconsi stent next to residential, but as part of the plan
anendnment, they have limted it strictly to residential."
However, the Departnent did not review the Plan Anendnents for
consi stency with the Goals, bjectives, and Policies for
Planning District 8 because the City is proposing to change the
boundari es and make-up of Planning District 5, not Planning
District 8.

77. Here, as noted above, the issue of whether the
proposed devel opnment as contenpl ated by the Plan Arendnent is
"conpatible" with the surrounding property is largely a question
of degree. For exanple, a nine-story high-rise, with 50 units

per acre, next to a single-famly residential area woul d nost
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likely present conpatibility problens. 1In this vein, Henry B.
Iler, Petitioners' expert planner, opined that the proposed (by
the Plan Amendnent) three-story multi-famly housing project
woul d not be conpatible with the single-famly subdivision to
the east of the site. M. Iller believes that going fromfive or
eight units per acre to 13 units per acre takes the proposed
devel opnent out of the existing character of the subdivision.
Stated otherwise, M. Iler believes that with a density of eight
units per acre, the |land could be devel oped with single-famly

homes and "a few sinple townhouses,” whereas, with 13 units per
acre, the land use would "nove into the apartnent/attached-
housi ng product.” For M. Iler, it is the latter described
devel opnent whi ch makes the proposed devel opnent "out of
character” with the existing subdivision. The Departnent's
expert planner, M. Roger WIburn, and other experts, opined to
the contrary. For M. WIburn, conpatibility is one of degree.
78. In light of the nature of the surroundi ng property,
and given the restrictions in the Plan Anendnent, e.g.,
transition buffers (distance requirenents in paragraph 5. A and
ot her provisions set forth in the Planning District 5
"CQuidelines," and the restriction to residential use only, it is
at least fairly debatable that the Plan Amendnent, authori zing

t he devel opnent of the 9.163 acres as residential, with a

maxi mum density of 13 units per acre, is "conpatible" with the
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surroundi ng property and is not otherwi se inconsistent with the
Conpr ehensi ve Pl an.

79. It is also at least fairly debatable that the Pl an
Amendnent is "suitable” to the area. (For exanple, there are no
envi ronnent al , topographical, or soil factors at issue which
m ght make the land unsuitable for its intended use.) The
subj ect property nay al so be considered urban infill as it is in
the m ddl e of an urban area, served by existing urban services.
The Pl an Amendnent seeks approval of residential devel opnent
which is functionally related to surrounding property and is
creating a conpact devel opnent.

CONCLUSI ONS OF LAW

Juri sdi ction

80. The Division of Adm nistrative Hearings has
jurisdiction to conduct a hearing on the subject matter of this
proceedi ng. Sections 120.569, 120.57(1), and 163.3184(9),

Fl orida Statutes.

St andi ng

81. Petitioners and Fountain are "affected persons," as
defined in Section 163.3184, Florida Statutes, and have standi ng
in this proceeding.

Bur den of Proof

82. The burden of proof, absent a statutory directive to

the contrary, is on the party asserting the affirmative of the
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i ssue of the proceeding. Young v. Departnent of Conmunity

Affairs, 625 So. 2d 831 (Fla. 1993).

83. Section 163.3184(9)(a), Florida Statutes, inposes the
burden of proof on the person, here Petitioners, challenging a
pl an anendnent that has been determ ned by the Departnent to be
"in compliance."

84. "In conpliance" neans consistent with the requirenments
of Sections 163.3177, 163.3178, 163.3180, 163.3191, and
163. 3245, Florida Statutes, the state conprehensive plan, the
appropriate strategic regional policy plan, and Chapter 9J-5,
Florida Adm nistrative Code. Section 163.3184(1)(b), Florida
St at ut es.

85. Because the Departnment initially issued a Notice of
Intent to find the Plan Amendnent, adopted by Ordi nance No.
1266- 2002, "in conpliance,” the Plan Amendnent shall be
determned to be "in conpliance” if the City's determ nation of
conpliance is "fairly debatable.” Section 163.3184(9)(a),
Florida Statutes. Petitioners have the burden of denonstrating
beyond fair debate that the Plan Arendnent is not "in
conpl i ance. "

86. The term"fairly debatable” is not defined in
Chapter 163, Florida Statutes, or Chapter 9J-5, Florida
Adm ni strative Code. The Suprene Court of Florida has opined,

however, that the fairly debatabl e standard under Chapter 163,
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Florida Statutes, is the sane as the conmon law "fairly
debat abl e" standard applicable to decisions of |ocal governnents

acting in a legislative capacity. In Martin County v. Yusem

690 So. 2d 1288, 1295 (Fla. 1997), the Court opined: "The
fairly debatable standard of reviewis a highly deferenti al
standard requiring approval of a planning action if reasonable
persons could differ as to its propriety." 1d. at 1295

(citation omtted). Quoting fromCty of Mam Beach v.

Lachman, 71 So. 2d 148, 152 (Fla. 1953), the Court stated
further: "[A]n ordinance may be said to be fairly debatable
when for any reason it is open to dispute or controversy on
grounds that make sense or point to a |logical deduction that in
no way involves its constitutional validity."

Martin County v. Yusem 690 So. 2d at 1295. Nevert hel ess,

"l ocal governnment action still nust be in accord with the
procedures required by Chapter 163, Part |1, Florida Statutes,
and | ocal ordinances.” 1d. (citation omtted).

87. Petitioners are bound by the allegations in their
Petition as to the alleged deficiencies in the Plan Anendnents.
Sections 120.569 and 120.57(1), Florida Statutes; Heartl and

Envi ronmental Council, Inc. v. Departnent of Comrunity Affairs,

Case No. 94-2095GM 1996 W. 1059751, at *18 (Fla. D v. Admn.

Hrgs. Nov. 16, 1996).
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Data and Anal ysi s

88. Petitioners contend that the Pl an Anmendnent is not
based upon rel evant and appropriate data and anal ysi s.

89. Any anendnent to a Conprehensive Plan nust be based
upon appropriate data. Such data need not be original data, and
| ocal governnents are permtted to utilize original data as |ong
as appropriate nethodol ogies are used for data coll ection.
Section 163.3177(8) and (10)(e), Florida Statutes.

90. Rule 9J-5.005(2)(a), Florida Adm nistrative Code,
requires that, in order for a plan provision to be "based" upon
rel evant and appropriate "data," the |ocal government nust
"react to it in an appropriate way and to the extent necessary
indicated by the data avail able on that particul ar subject at
the tine of adoption of the plan or plan anmendnent at issue.”
The data nust also be the "best avail able existing data”

"coll ected and applied in a professionally acceptable manner."
Rule 9J-5.005(2)(a)-(c), Florida Adm nistrative Code.

91. However, the data and anal ysis which nay support a
pl an amendnment are not |limted to those identified or actually
relied upon by a |local governnent. Al data available to a
| ocal governnent in existence at the tinme of the adoption of the
pl an anmendnent nmay be relied upon to support an anendnent in a

de novo proceeding. Zenel v. Lee County, et al., 15 F.AL.R

2735 (DCA June 22, 1993), aff'd, 642 So. 2d 1367 (Fla. 1st DCA
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1994). See also The Sierra Cub, et al. v. St. John County, et

al ., Case Nos. 01-1851 and 01-1852GM (Fi nal Order July 30,

2002) ("The ALJ need not determ ne whether the [l ocal governnent]
or the Departnent were aware of the data, or perforned the

anal ysis, at any prior point intinme." (citation omtted)).

Anal ysi s which nmay support a plan anendnent, however, need not
be in existence at the time of the adoption of a plan anendnent.

See Zenel, supra. Data which existed at the time of the

adoption of a plan anendnent may be subject to new or even
first-time analysis at the tine of an adm nistrative hearing
chal l enging a plan anendnent. 1d.

92. The data and anal ysis which supports the Pl an
Amendnment is largely recounted in Findings of Fact 25 through
68. In the past, the Cty has changed or redrawn severa
boundari es and planning districts. Apparently, the Cty has
felt that these efforts, e.g., boundary changes resulting in a
nove from Planning District 6 to 5, offer the Gty nore
flexibility for new devel opnent and busi ness, while naintaining
t he character of various areas.

93. Petitioners' expert offered an anal ysis of the
adequacy of the data and anal ysis and concluded that the data
and analysis was insufficient in |ight of the issues raised by
Petitioners, including issues of "conpatibility" and

"consistency.” But there are credible expert opinions which
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differed with this conclusion and which are supported by
credi bl e evi dence.

94. Petitioners did not prove, beyond fair debate, that
t he data and anal ysis to support the Plan Anendnent, was not the
best avail abl e, professionally acceptable, relevant and
appropriate data and analysis in existence at the tinme of the
adoption of the Plan Anendnent.

Conpatibility

95. "'Conpatibility" means a condition in which [ and uses
or conditions can coexist in relative proximty to each other in
a stable fashion over tinme such that no use or condition is
unduly negatively inpacted directly or indirectly by another use
or condition.” Rule 9J-5.003(23), Florida Adm nistrative Code.

96. The subject property is designated as nedi um density
residential on the FLUM as are the surrounding areas, including
t he subdivision to the east of the site, which is predom nantly
single-famly residential. It is understandabl e that
Petitioners, residing in the nearby subdivision, do not want a
three-story apartnment conplex in their neighborhood. Wile the
density and intensity of the proposed | and use as described in
t he Pl an Arendnent exceed that of the subdivision and the
adj acent property to the west and south, the Plan Amendnent is
arguably conpati bl e as defined by rule and as di scussed by sone

of the credible experts. The textural additions to the FLUE
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Planning District 5 "CGuidelines,"” paragraph 5. A, which place
conditi ons on the devel opnent of the subject property, arguably
ensure that the subject property will be devel oped in a manner
that is conpatible with surroundi ng properties. The
transitioning of densities supports this conclusion.

97. In sum whether the Plan Anendnent is conpatible with
the surrounding | and uses is at |east the subject of fair
debat e.

98. At Petitioners' request, the parties were permtted to
brief the applicability of spot planning and spot zoning
concepts in the proceedings. This is not a zoning case and the
undersigned is not persuaded that these concepts apply here.

Consi st ency

99. "The required elenments and any optional el enments shal
be consistent with each other.” Rule 9J-5.005(5), Florida
Adm ni strative Code. Petitioners contend that the Plan
Amendnent is not "consistent” with the existing Conprehensive
Plan Planning District 8 "CGuidelines.”" The Departnent gave a
reasonabl e expl anati on for assessing the consistency of the Plan
Amendnent and the proposed | and use, with the "Quidelines" set
forth in Planning District 5, the planning district to which the
subj ect property is being changed, rather than with Pl anning

District 8 "Guidelines."
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Noti ce

100. Petitioners contend that the Cty's approval of the
Pllan Arendnent is void ab initio because the Gty did not conply
wi th the advertising of notice provisions set forth in Section
163.3184(15)(b)1., Florida Statutes, which requires that a
public transmittal hearing be held by the | ocal governing body
"on a weekday at |east 7 days after the first advertisenent is
publ i shed."” (enphasis added.) Petitioners also contend that the
City did not conply wwth the Gty's "due public notice"
provisions in the Cty's Land Devel opnent Code, which require
the publication of two separate notices for the "public
heari ngs" or "hearings with due public notice,” which are
referenced in the Land Devel opnent Code.

101. Petitioners rely on several subsections of the GCty's
Land Devel opnent Code. In particular, Subsections 25-332(b) and
(c), require the Planning Commssion and the Cty Council to
hol d public hearings after "due public notice," regarding

changes of zoning classifications. The Code's definition of

"due public notice", when used in connection with the phrase
"public hearing" or "hearings with due public notice," requires
publication of two notices of such hearing, 15 days and then
five days prior to the date of the hearing. However, when read

in pari materia, the publication requirenent applies to requests

for zoning or rezoning and not to transmttal hearings for
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consi deration of conprehensive plan anmendnents. Although a

m ni nrum requi renent (see Subsection 163.3181(1)), Subsection
163.3184(15)(b)1., Florida Statutes, is the specific statutory
provi sion dealing with the requirenents for the publication of
notice prior to the conduct of a |local governnent transmttal
hearing. Therefore, this subsection applies in this proceeding;
not the Code provisions nentioned above.

102. The Gty did not conply with Subsection
163.3184(15)(b)1., Florida Statutes, because the Novenber 7,
2001, City Council transmttal hearing was held six days after
the notice was published on Novenber 1, 2001, not after the
requi red seven days. However, this procedural error is not
jurisdictional in nature, but rather is a matter to be
considered in determ ni ng whet her the Plan Arendnment as a whol e

is "in conpliance.” Caliente Partnership v. Johnston,

604 So. 2d 886 (Fla. 2d DCA 1991)(45-day tine limt period for
publ i shing a notice of intent prescribed by subsection
163. 3184(15) (b) found to be non-jurisdictional). See also

Ednond J. Gong and Dana L. Gong v. Departnent of Conmunity

Affairs and City of Hial eah, Case No. 94-3506GM 1994 W. 1027737

(Fla. Div. Adm n. Hrgs. Novenber 28, 1994), and cases cited

t her ei n.

45



103. Contrary to Petitioners' claim notw thstanding the
City's non-conpliance with Subsection 163.3184(15)(b)1., the
City's transmttal hearing and | ater adoption of O di nhance No.
1266- 2002 are not necessarily void. Rather, Petitioners nust
still denonstrate to the exclusion of fair debate that, when
view ng the unsatisfied criterion with the Plan Anendnent as a
whol e, that the Plan Anmendnent is not "in conpliance." 1d. At
the sane tine, when a person asserts that statutory notice
requi rement has not been satisfied, he bears the burden of
show ng prejudi ce occasi oned by the procedural error, a task
made much nore difficult when, as here, the Petitioners had
actual notice of the relevant hearings and partici pated

t hroughout the proceeding. 1d. See also City of Jacksonville

v. Huffman, 764 So. 2d 695 (Fla. 1st DCA 2000) (wai ver of

procedural error); Schumacher v. Town of Jupiter, 643 So. 2d 8

(Fla. 4th DCA 1994), rev. den., 654 So. 2d 919 (Fla. 1995) (where
a person challenging statutory notice requirenents read notice,
attended hearing, and fully participated, he is estopped from
asserting a defect in the notice).

104. Petitioners had actual know edge of the transmttal
heari ngs and attended and participated in the hearings. On this
record, the Petitioners have not been prejudiced by the Cty's
conduct of the transmttal hearing without tinely publication of

the required notice. Further, Petitioners did not prove that
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the Plan Amendnent is not "in conpliance" based on Petitioners
claimof inproper notice. This is not to say that under other
circunstances, an interested person could not be prejudiced by
not receiving tinely or appropriate notice of proposed decision
maki ng by | ocal governnent in the context of a plan anendnent.

See generally Benson v. City of Mam Beach, Departnment of

Community Affairs, 591 So. 2d 942 (Fla. 3d DCA 1991)(failure to

give notice by publication in an appropriate newspaper was
reversible error).

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat a final order be issued concluding that
the Pl an Anendnment adopted by the City of Rockledge in O dinance
No. 1266-2002 is "in conpliance" as defined in Chapter 163, Part
1, Florida Statutes, and the rul es pronul gated thereunder.

DONE AND ENTERED this 16th day of Septenber, 2002, in

Tal | ahassee, Leon County, Florida.

CHARLES A. STAMPELCS

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us
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Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 16th day of Septenber, 2002.

ENDNOTES

1} Proposed Section 163.3184(15)(b), Florida Statutes, requires
the | ocal governing body to hold at |east two advertised public
hearings on the plan anmendnment. The first hearing is required
to be held "at the transnmttal stage" and "shall be held on a
weekday at |east 7 days after the day that the first
advertisenment is published.” Subsection 163.3184(15)(b)1.,
Florida Statutes, (enphasis added). Nothing in these
subsections or in Chapter 163, Part Il, Florida Statutes,
provide a renedy, or for that matter, a penalty if this
advertisenent and notice requirenment is not conplied wth.

27 Additional data and anal ysis includes the Conprehensive Pl an,
EAR- based anmendnent, the Cty and Departnent staff reports, and
Ms. Lawandal es' report, and the evidence adduced during the
hearing. However, only data in existence at the tine of the
adoption of the Plan Anendnent has been consi der ed.

COPI ES FURNI SHED,

Joseph E. Mniclier, Esquire
Cty of Rockl edge

1970 M chigan Avenue, Building E
Cocoa, Florida 32922

Colin M Roopnarine, Esquire
Department of Community Affairs
2555 Shumard OGak Boul evard

Tal | ahassee, Florida 32399-2100

M chael S. Mnot, Esquire
319 Riveredge Boul evard, Suite 218
Cocoa, Florida 32922

Janmes P. Beadl e, Esquire
Spira, Boyd, Beadl e,

MGarrell & Marks, L.L.C
5205 Babcock Street, Northeast
Pal m Bay, Florida 32905
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Steven L. Seibert, Secretary
Departnment of Conmunity Affairs

2555 Shumard Qak Boul evard, Suite 100
Tal | ahassee, Florida 32399-2100

Cari L. Roth, General Counsel
Departnment of Community Affairs

2555 Shumard CGak Boul evard, Suite 325
Tal | ahassee, Florida 32399-2100

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recoomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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